
Significant legal scholarship has identified and examined various issues relat-
ed to legal representation for children, parents, and social services agencies
in civil dependency proceedings.1 Efforts to define the characteristics of the

various legal roles are essential to achieving appropriate social services goals and
for the care and protection of abused and neglected children.

One critical piece of the child protection mosaic remains relatively unexplored,
however: the role of the prosecuting attorney. The prosecuting attorney’s role has
important ramifications in dependency cases. The prosecuting attorney can
potentially affect social services goals, the time spent by children and families in
the child welfare system, and the specific objectives of each particular proceeding.2

Thus, an accurate and succinct analysis of the role of the prosecuting attorney in
dependency proceedings and a comprehensive discussion of the salient issues and
concerns that emerge from that role are needed.3

To that end, this article will draw on a number sources: state statutes and case
law, which describe the duties and responsibilities of the prosecuting attorney;
legal literature and social science research; and data provided by prosecuting attor-
neys and other child welfare professionals nationwide who responded to a survey
questionnaire by the National Center for Juvenile Justice during Fall 1998, here-
inafter referred to as the NCJJ survey.4 Anecdotes and opinions from practition-
ers are provided throughout to illustrate the various topics under consideration.
By combining formal legal research and practical insight this article provides a
snapshot of the role of the prosecuting attorney in dependency proceedings and
a detailed analysis of the issues accompanying that role.

T H E  P RO S E C U T I N G  AT TO R N E Y

The prosecuting attorney is the officer appointed or elected in each state or county
to represent the state or county in judicial proceedings. Various titles and desig-
nations exist in state statutes and constitutions. See Table 1 for the title of the
prosecuting attorney in each state. 

With respect to criminal matters, a prosecuting attorney is “the foremost rep-
resentative of the executive branch of government in the enforcement of criminal
law in his county.”5 As such, the prosecuting attorney is responsible for prosecut-
ing all criminal violations on behalf of the state or county in which he or she is
elected or appointed. 

With respect to civil matters, depending on local law or policy, the prosecut-
ing attorney may represent the state or county in civil matters, including the local
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department of social services in child protection proceedings, otherwise known as
dependency proceedings. See Figure 1 for a description of the legal authority of
the prosecuting attorney by state. 

C H I L D  P ROT E C T I O N  P RO C E E D I N G S

When the child protection division of the social services agency receives informa-
tion regarding an incident of suspected child abuse or neglect, it conducts an
investigation into the allegations. In 1997, nearly 3.2 million children were
reported to child protective services agencies in the United States regarding child
abuse and neglect.6 Child protective services agencies confirmed that just over 1
million (1,054,000) children were victims of child maltreatment, a figure that
represents 15 out of every 1,000 children in the United States.7

These cases illustrate the nature of child abuse in 1997: physical abuse (22 per-
cent), sexual abuse (8 percent), neglect (54 percent), emotional maltreatment (4
percent), and other forms of maltreatment (12 percent).8 Current data on child
maltreatment fatalities indicate that child protection agencies confirmed 1,185
deaths related to child abuse and neglect in 1996.9 Although the percentage of
confirmed child sexual abuse cases appears relatively low, this number represents
approximately 84,320 new cases of child sexual abuse in 1997, which is a sub-
stantial threat to the child’s well-being.10

J U V E N I L E  O R  FA M I LY  C O U RT  P RO C E E D I N G S

Although initially an agency typically attempts to address issues of abuse or neglect
by offering voluntary services to the family, it may file a petition for supervision
over the child seeking the jurisdiction of the juvenile court.11 Different jurisdictions
use different nomenclature to define these proceedings: “dependency,” “children
in need of assistance,” “child in need of protection,” “care and protection,” or

Table 1. Title of Prosecuting Attorney by State

Title State(s)

Prosecuting Attorney Arkansas, Hawaii, Indiana, Michigan, Missouri, Ohio,Washington,
West Virginia

District Attorney Alabama, Alaska, California, Colorado, Georgia, Kansas,
Louisiana, Maine, Massachusetts, Mississippi, Nevada, New Mexico,
New York, North Carolina, Oklahoma, Oregon, Pennsylvania,
Texas,Wisconsin

State’s Attorney Connecticut, Florida, Illinois, Maryland, North Dakota, South
Dakota,Vermont  

Commonwealth’s Kentucky,Virginia
Attorney

County Attorney Arizona, Iowa, Kansas, Kentucky, Minnesota, Mississippi, Mon-
tana, Nebraska, New Hampshire,Texas, Utah  

County and Wyoming
Prosecuting Attorney

Attorney General Delaware, Rhode Island,Tennessee 

Circuit Solicitor South Carolina  

Source: NCJJ Survey, Fall 1998; NATIONAL DIRECTORY OF PROSECUTING ATTORNEYS, 1998.

and criminal child protection proceedings. The

result is a snapshot of the prosecutorial models

used in various jurisdictions and a discussion of

the complex issues and concerns that may accom-

pany each structure. ■
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“wardship” proceedings. The term “dependency proceed-
ings” will be used hereinafter to describe these child abuse
and neglect proceedings.

C R I M I N A L  C O U RT  P RO C E E D I N G S

Incidents of child abuse and neglect may also result in
parallel proceedings in criminal court.12 Examples of such
cases include sexual abuse and extreme cases of physical
abuse and neglect that result in long-term trauma, perma-
nent injuries, and death.13 A detailed and comprehensive
collection of criminal child abuse laws can be found in
Volume V (Crimes) of the Child Abuse and Neglect State
Statute Series (1998), a publication of the National Center
for Prosecution of Child Abuse. Criminal proceedings
arising from such incidents are primarily designed to
determine the guilt or innocence of the alleged perpetra-
tor and, if the perpetrator is found guilty, to impose pun-
ishment.14

A  S TAT I S T I C A L  F R A M E W O R K  F O R

D I S C U S S I N G  C I V I L  A N D  C R I M I N A L  C H I L D

P ROT E C T I O N  P RO C E E D I N G S

Most child abuse and neglect cases are handled by child
welfare agencies without the courts’ assuming jurisdiction
over the child victims.15

Data from studies in local jurisdictions suggest that the
vast majority of reports do not result in court involve-

ment.16 For example, a recent study
conducted in Denver, Los Angeles,
and New Castle County, Delaware,
found that dependency petitions
seeking formal juvenile court juris-
diction were filed in only 21 percent
of the substantiated cases of child
abuse and neglect in that county.17

Applying this figure to the number
of child abuse cases confirmed by
child protective services agencies
nationwide in 1997 (1,054,000)
yields an estimated 220,000 depend-
ency petitions filed annually, or 3
for every 1,000 children, assuming
one petition per child. 

According to a recent study
funded by the National Institute of
Justice and conducted by Educa-
tional Development Center, Inc.,
and the American Bar Association’s
Center on Children and the Law18

that surveyed 103 criminal prosecu-
tors and 59 child protection agency

attorneys nationwide,19 prosecutors estimated that 60 per-
cent of their child maltreatment cases were concurrently
involved in juvenile court proceedings; in the same study,
child protection agency attorneys estimated that 13 per-
cent of their cases had parallel criminal proceedings.20

Thus, it is much more likely that a petition will be filed in
juvenile court when there are also criminal charges of
abuse. 

P RO S E C U TO R I A L  S T R U C T U R E  O F
C H I L D  P ROT E C T I O N  C O U RT
P RO C E E D I N G S

As indicated previously, incidents of child abuse and neg-
lect may result in two separate court proceedings based on
the same circumstances.21 These cases are distinct pro-
ceedings in separate court systems. Involvement by the
prosecuting attorney in one or both types of cases may
assume different forms and varies from jurisdiction to
jurisdiction. 

S I N G U L A R  I N V O LV E M E N T  B Y  T H E

P RO S E C U T I N G  AT TO R N E Y

In some states, the prosecuting attorney handles adult
criminal proceedings against parents or guardians only
when the child abuse or neglect constitutes a crime. He or
she is not involved in civil dependency proceedings in the
juvenile or family court. Typically, agency attorneys,

Civil Authority (legal counsel for state) (29)

Limited Civil Authority (legal counsel for state in limited proceedings) (19)

No Civil Authority (criminal prosecution only) (2)

Figure 1. Authority of Prosecuting Attorney
Source: NCJJ Survey, Fall 1998
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either employed by the social services agency or provided
by the local government, will be responsible for civil
dependency proceedings and act as legal counsel for the
agency in the proceedings.22 The agency attorney may rep-
resent the interests of the child protection agency or the
interests of the state.

Note, however, that even under these circumstances,
the prosecuting attorney may still have limited involve-
ment in dependency proceedings. For example, most
states require child protection agencies to provide prose-
cuting attorneys with notice of all reports alleging child
abuse or neglect. In addition, legislation in many states
requires the prosecuting attorney to participate in multi-
disciplinary team meetings to review cases of child abuse
and neglect.23

Because the criminal prosecutor in almost every juris-
diction has a statutory means of acquiring all records in
the dependency case file,24 parents may be reluctant to

comply with social services for fear that incriminating
information will be available to the prosecuting attorney
for the later criminal proceedings. Moreover, although
criminal prosecution and incarceration of an abusive par-
ent may serve the interest of the public in punishing indi-
viduals who commit crimes, it may not always serve the
best interest and welfare of a child. Participating in a crim-
inal investigation and trial may be traumatic for a child,
and there is no guarantee of a guilty verdict. The prose-
cuting attorney must therefore fulfill the goals of both the

child welfare system and the criminal justice system with-
out undermining the integrity of either. 

D UA L  I N V O LV E M E N T  B Y  T H E  P RO S E C U T I N G

AT TO R N E Y

In other states, the prosecuting attorney is responsible for
presenting civil dependency proceedings as well as prose-
cuting criminal cases against parents. Jurisdictions vary
with respect to the organization of the office of the prose-
cuting attorney. For example, in some jurisdictions, the
office of the prosecuting attorney contains separate units
or divisions that prosecute the respective cases.25 In smaller
or more rural jurisdictions that have fewer prosecuting
attorneys, prosecutors may handle both types of cases.26

Jurisdictions also vary with respect to the interests rep-
resented by the prosecuting attorney. In some areas, the
prosecuting attorney represents the interests of the
agency;27 in other areas, the prosecuting attorney repre-

sents the interests of the state.28

In jurisdictions where the prose-
cuting attorney is involved in both
the civil and the criminal proceed-
ings, he or she may face a serious
dilemma. As legal counsel for the
department of social services or as
representative of the state’s interests,
the prosecuting attorney must strive
to resolve cases by settlement with
parents who cooperate fully and
honestly with the social services
providers. Such cooperation could
involve parents admitting to crimi-
nal acts, such as sexual abuse and
driving under the influence. How-
ever, the prosecuting attorney is
bound by oath to prosecute all
crimes on behalf of the state. 

The conflict is easily understood
but not easily remedied. Issues of
child protection, fairness to parents,
reconciliation of diverse interests,

and effective legal advocacy become especially significant.
The prosecuting attorney must reconcile the different
goals that underlie the criminal and civil system. He or
she must also balance the parents’ constitutional right to
preserve the integrity of the family unit and to be pro-
tected from self-incrimination against the child’s best
interest. Finally, the prosecuting attorney must define the
client and the interests being represented during court
proceedings. Figure 2 illustrates prosecutorial models by
state. 

Dual (21)

Singular (29)

Figure 2. Prosecutorial Models by State
Source: NCJJ Survey, Fall 1998
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C O N S I D E R AT I O N S  R E L AT E D  TO
P RO S E C U TO R I A L  S T R U C T U R E  

Actions by the prosecuting attorneys in both contexts
have the potential to significantly affect the direction,
progress, and resolution of both types of cases. Both pros-
ecutorial structures raise similar important considerations
regarding the efficient, effective, and fair processing of
both civil and criminal child protection cases.

F U N D A M E N TA L  P H I L O S O P H I C A L

D I F F E R E N C E S  I N  G OA L S  A N D  O B J E C T I V E S

Fundamentally different philosophies form the basis for
the criminal justice system and the child welfare system.
In criminal proceedings, the prosecuting attorney seeks to
protect the public safety and ensure social order. As
Edwards notes, “In the criminal court, the judge, prose-
cutor and other participants are focusing upon the offend-
ing parent and determining the degree to which the aims
of the criminal law should be applicable to him.”29

In contrast, in dependency proceedings, the social
services agency seeks to protect children and assist families
in need by providing critical social, economic, and med-
ical services. “In the juvenile court, the judge and other
participants in the legal process attempt to structure a
program that will be in the best interests of the child.”30

While the criminal system looks at what happened and
what sanctions may apply, the civil system looks at why it
happened and what preventative measures should be
implemented.31

This marked difference in philosophy underlies the
goals and objectives of each system. As Curran puts it,
“Just as the courts are different, the expectations and roles
of attorneys who represent abused children are also very
different.”32 In the criminal justice system, the goal of the
state is punishment for individuals who behave in ways
that society has deemed unacceptable and deterrence of
similar behavior by others. The prosecuting attorney uses
evidence proving that particular events or incidents
occurred and holds people accountable for their behavior. 

In contrast, the goal of the child welfare system is pro-
tection for children and treatment and rehabilitative serv-
ices for families. The social services agency uses information
about families and their members to evaluate situations
and provide the appropriate assistance to enable families
to resolve the issues that led to agency intervention and
court supervision. 

However, scholars have criticized this distinction of
treatment versus punishment as manufactured. Besharov,
for example, argues: 

The dichotomy between “treatment” and “punishment”
is somewhat artificial. A criminal prosecution can provide
important rehabilitative services. Conversely, a civil child
protection proceeding, which can involve the child’s
forced removal from the parents’ custody and the parents’
involuntary treatment, has indisputably punitive aspects.33

Nonetheless, when the prosecuting attorney is
involved in both proceedings, he or she faces a difficult
challenge: reconciling basic differences in perspective and
approach to effectively fulfill both roles simultaneously.

Unique evidentiary rules, different time frames, and
distinct standards of proof govern each proceeding. Each
proceeding serves different interests and considers differ-
ent factors. For example, the best interest of the child may
not be served by incarceration of the abusive parent.34 As
one scholar notes:

Prosecutors generally are sensitive to the welfare of child
victims. Indeed, many prosecutors view the child as their
second client—the first client being the citizens of the
community. Nevertheless, the prosecutor in a criminal
case is not the child’s attorney, and cases arise in which
the prosecutor’s strategic decisions are not in the child’s
best interest.35

Moreover, compliance by parents who receive treat-
ment has great significance in civil proceedings and less
importance in parallel criminal proceedings. The same is
true for the myriad of social, economic, and emotional
factors that affect families. Mental illness, substance
abuse, addiction, unemployment, domestic violence, lack
of education—these are often primary considerations in
civil dependency proceedings and are properly considered
in court decisions.36 However, such extenuating circum-
stances are not necessarily considered in criminal prosecu-
tions. When considered, they are often seen as secondary
mitigating factors for purposes of sentencing. 

This challenge may also create internal conflict for
prosecuting attorneys. A prosecutor swears an oath to
prosecute all crimes that have been committed within his
or her jurisdiction and to protect the public interest. The
prosecuting attorney also represents the state’s interests in
preserving the integrity of the family and providing for
the welfare of children. If while attending a multidiscipli-
nary treatment team meeting or a case staff meeting where
a father is encouraged to cooperate with treatment objec-
tives and subsequently confesses to sexually molesting his
daughter, how can the prosecutor then initiate criminal
charges against him? How can the prosecutor not? 

A number of respondents to the NCJJ survey comment-
ed on the fundamental philosophical difference between
civil dependency proceedings and criminal prosecutions:
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Criminal prosecution’s goal is to seek justice on behalf of the
state against one who is alleged to have violated a state law,
whereas the dependency proceeding is strictly focusing on the
best interest of the child. The goals are different, as well as
the party on whom the proceeding is focused. (Common-
wealth’s Attorney, Virginia) 

The same attorney should not be involved in both proceed-
ings on account of the fact that the interest of the two agen-
cies—one involved in criminal prosecution and the other
involved in dependency proceedings—have different goals
and objectives and client interests. Accordingly, it would be
difficult, if not virtually impossible, for one attorney to
“wear both hats” at the same time. (County Attorney, New
Hampshire) 

The issues in both proceedings are different. The issue in the
civil matter is “the best interest of the child” while the issue
in the criminal matter may be the best interest of society,
punishment, or rehabilitation. It is possible, if the same
attorney handled both matters, that the issues could become
blurred. (Assistant District Attorney, Maine)

The prosecutor represents the community at large, not just
the victim. The attorney in the dependency cases is concerned
only about the child’s best interests. (Assistant State’s Attor-
ney, Maryland)

As a prosecutor, our concerns are not always the same as the
attorney involved in a dependency and neglect action which
may be focused on reunification, etc. (District Attorney,
Colorado)

In a criminal case, there is more than simple neglect at issue.
There are different, and equally important, agendas to serve.
(District Attorney, Colorado)

The goals of the two proceedings are generally different or at
least vary from case to case. When one attorney has both pro-
ceedings, one or both may be compromised. (State’s Attor-
ney, Connecticut)

Different proceedings require different procedures and dif-
ferent outlooks. (State’s Attorney, Florida)

FA I R N E S S  C O N S I D E R AT I O N S  F O R  PA R E N T S

Although numerous states have enacted statutes that
criminalize certain acts of child abuse and neglect, the
majority of dependency cases do not have a related crim-
inal proceeding pending against the parent or guardian.
However, in recent years, the criminalization of child
abuse and neglect has increased significantly. Dorcas
Hardy, former Assistant Secretary of the U.S. Department
of Health and Human Services, articulated one possible
reason for this increase in testimony given before the Sev-
enth National Conference on Child Abuse and Neglect in
Chicago in 1985:

Let us make one thing clear when we are talking about
child abuse. We are talking about cruelty, we are talking
about a violent action that is a crime. Child abuse is a
crime, and the more people know that, the more they
might think twice about committing such a crime. The
campaign against drunk drivers is effective in some states
because the accused knows that an angry society, an angry
victim or his family, and an angry court system won’t let
the driver get away with it.37

This attitude and the resulting changes in legislation
have profound implications for the rights of parents, who
face an increased likelihood of criminal charges and
involvement by the prosecuting attorney. 

The Fifth Amendment and the Privilege Against 
Self-Incrimination 
The Fifth Amendment grants all persons a constitutional
protection against self-incrimination: “No person shall be
compelled in any [criminal case] to be a witness against
himself.”38 Each person has the privilege not to be called
as a witness and not to testify and to refuse to disclose 
any matter that may tend to incriminate him or her. It is
well settled in case law that the privilege against self-
incrimination extends to any proceeding, civil or crimi-
nal, where answers to official questions may incriminate
the individual.39 Thus, parents may refuse to testify in a
dependency proceeding or to cooperate with treatment
providers by providing information that might incrimi-
nate them.

Nearly a decade ago, legal scholars began discussing
the potential unfairness to parents in child protection pro-
ceedings, especially when the prosecuting attorney is
involved in both the civil dependency proceeding and the
criminal prosecution. One writer notes:

There is a growing disagreement among the states on
whether forcing a parent to confess to child abuse in
court-ordered therapy as a condition of family reunification
violates the parents’ privilege against self-incrimination.
In most jurisdictions, either the same prosecutor repre-
sents the government in both the dependency and crimi-
nal child abuse proceedings, or at least the criminal pros-
ecutor has access to the parent’s court-ordered therapy
statements.40

Thus, parents confront a situation where the state has
considerable power to persuade and compel compliance
with social services and treatment provisions as well as to
punish parents when the child abuse or neglect constitutes
a crime.

Parents face a very serious dilemma. If they cooperate
with the social services agency, they are more likely to
maintain contact with their children, but they risk pro-
viding the prosecuting attorney with incriminating infor-
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mation for any potential criminal prosecution. If they
refuse to comply with treatment and services, they pre-
serve their constitutional right against self-incrimination
but risk loss of custody or contact with the children.41

Similarly, Patton notes: 

The message to parents is clear from all sources: depend-
ency court is an informal environment in which cooper-
ation is critical and formal legal rules are impediments.
Yet parents who cooperate risk helping district attorneys
convict them of criminal child abuse.42

Patton explains why parents have reason to be con-
cerned: “In almost every jurisdiction, the criminal prose-
cutor has a statutory means of acquiring all records in the
dependency court file.”43 Patton further notes: “Unlike
just a few years ago, the criminal prosecutor can now dis-
cover almost all confidential data in the juvenile depend-
ency court file, including parents’ statements that the
prosecutor cannot directly discover in the criminal case.”44

The results of putting parents to such a choice are
unfortunate. Parents who fear incrimination from testify-
ing in civil dependency proceedings or participating in
therapy may be less likely to cooperate with the social
services agency until the pending criminal matter is
resolved. Because successful treatment often depends on
acknowledging incidents of abuse or neglect, this dilem-
ma undermines efforts to address the issues that brought
the family to the attention of the agency and the actual
progress toward reunification of the family.

Case Law Interpreting the Fifth Amendment Privilege
Against Self-Incrimination for Parents in Civil
Dependency Proceedings 
In 1986, a Minnesota trial court adjudicated 11-week-old
twin girls as dependents of the court after physicians
reported serious physical injuries, including retinal hem-
orrhage, bruises, chip fractures in both arms and legs, and
rib fractures in both girls to the Department of Human
Services.45 Neither parent offered any explanation for the
children’s injuries in their testimony.46

The trial court found as a fact that “the parents need to
acknowledge the causes of the children’s injuries before
any meaningful change will occur in the care and treat-
ment they provide to the children”47 and ordered that the
parents cooperate fully in a psychological and psychiatric
evaluation process.48 The father appealed, claiming that
required cooperation with a psychological evaluation
compelled him to incriminate himself and enhanced the
threat of criminal prosecution.49

On appeal, the Minnesota appellate court acknowl-
edged that the privilege against self-incrimination applies
in civil as well as criminal proceedings50 and that “if testi-

mony in a civil action would enhance the threat of crimi-
nal prosecution, the privilege may be invoked.”51 The
court further noted that “an individual may not be com-
pelled to testify absent a grant of immunity from use of
the statements in any subsequent prosecution.”52

However, the court found that the state was not
attempting to impose an unconstitutional penalty on the
father or posing an unconstitutional choice.53 The court
explained:

Appellant has not been threatened with sanctions for
refusing to waive his privilege. Appellant has not been
placed in a situation in which the state has required him
to either waive immunity and testify or suffer dire conse-
quences. In fact, appellant has not demonstrated that he
has been faced with a situation in which he has sought to
exercise his privilege.54

The court continued:

While recognizing appellant’s rights in this matter, we
also recognize the state’s interest and the children’s rights.
The state has both a strong interest and a mandate to pro-
tect these children from an environment where they have
suffered brain damage and repeated fractures. The state is
required to work with the parents to correct the condi-
tions which caused the abuse with the aim of returning
the children to the parents as soon as this can be done
safely.55

According to the court, if the appellant is unable or
unwilling to address behavior that led to abuse, the chil-
dren cannot be safely returned to his or her custody.56 The
appellate court affirmed the decision of the trial court,
reasoning that “the trial court’s finding that the parents
need to recognize the cause of the children’s injuries before
any meaningful change can occur recognizes that a parent
who acknowledges the need for professional help is more
amenable to treatment than one who denies the need for
help.”57 Therefore, if termination of parental rights should
be the ultimate result, it is not “a sanction for exercise of
a constitutional right, but simply the necessary result of
failure to rectify parental deficiencies.”58

The dissent proposed an alternative solution—granting
use immunity to the appellant:59

The simplest solution would be to grant use immunity to
appellant. This would achieve the desired effect of allow-
ing appellant to discuss freely with therapists, doctors,
and the welfare department his conduct and actions per-
taining to his children, his feelings about them, and what
course of conduct he perceives himself pursuing in the
future to better the parent/child relationship.60

According to the dissent, “[N]o good purpose can be
served by withholding immunity if the trial court and
respondent State are serious that an affirmative admission
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by appellant that he caused the injuries is a prerequisite to
therapy.”61

In 1988, the Iowa appellate court considered whether
a requirement that the parents complete a sexual abuse
treatment program in which an admission of sexual abuse
was required amounted to denial of due process because
such a requirement conditioned the preservation of one
constitutional right, that of preserving the integrity of the
family unit, on the forfeiture of another constitutional
right, that of protection against self-incrimination.62 The
appellate court upheld the requirement, holding that “the
requirement that the parents acknowledge and recognize
the abuse before any meaningful change can occur is
essential in meeting the child’s needs.”63

Ten years later, a Nebraska trial court terminated the
parental rights of the mother of three children solely
because she refused to acknowledge sexual contact with
them. The mother appealed the order, claiming a viola-
tion of her right against self-incrimination.64 The appellate
court acknowledged the validity of the claim:

Suzette accurately characterizes the dilemma with which
the juvenile court presented her: either acknowledge that
she sexually abused her children so that she can become
enrolled in Parents United, while at the same time poten-
tially incriminating herself for sexual abuse of her chil-
dren, or refuse to incriminate herself and have her
parental rights terminated because she exercised her right
not to incriminate herself. Our review of the court’s reha-
bilitation orders, coupled with the court’s knowledge that
Suzette’s acknowledgment of sexual conduct with the
children was a prerequisite to satisfying the rehabilitation
plan, and review of the motion to terminate Suzette’s
parental rights and the court’s order terminating her
parental rights, leads us to conclude that the court pre-
sented Suzette with precisely that dilemma.65

The appellate court sought guidance for its decision in
the case law of other jurisdictions:

A review of the authority in other states indicates that
there is a very fine, although very important, distinction
between terminating parental rights based specifically upon
a refusal to waive protections against self-incrimination
and terminating parental rights based upon a parent’s fail-
ure to comply with an order to obtain meaningful thera-
py or rehabilitation, perhaps in part because a parent’s
failure to acknowledge past wrongdoing inhibits mean-
ingful therapy. The latter is constitutionally permissible;
the former is not.66

The court reversed the termination order of the lower
court because the unconstitutional choice represented an
impermissible singular basis for the decision to terminate
parental rights.67 However, the court specifically limited
the holding to situations in which a court terminates

parental rights on the sole basis of a parent’s refusal to
waive his or her right against self-incrimination.68

P RO C E D U R A L  S A F E G UA R D S

As the preceding discussion makes clear, parents face a
serious dilemma: either cooperate with treatment recom-
mendations and risk incrimination with respect to any
future criminal prosecution, or refuse to cooperate with
services and risk loss of custody and possibly visitation
with the children. Such a choice could inhibit candid dis-
cussion regarding abuse or neglect, thus undermining the
social services agency’s efforts to address the issues that led
to its involvement. The unfortunate result is delay in all
phases of the proceedings: in the identification of impor-
tant family concerns; in the determination of appropriate
services for resolving those concerns; in the implementa-
tion and completion of such services or the determination
that such services are unsuccessful; and, finally, the
achievement of safety and permanence for children,
whether through continued placement or reunification
with biological families or in another placement capable
of providing care and protection.

Numerous respondents to the NCJJ survey addressed
this issue of fairness to parents. For many prosecutors, in
the context of protecting children, such fairness concerns
must yield. 

Children are the most vulnerable members of our society.
When criminal prosecution is necessary to protect them, our
hands should not be tied by further limiting our ability to
introduce evidence in court to convict an abusive or neglect-
ful parent. (Prosecuting Attorney, Michigan)

It is a grave injustice to the children to artificially put up
barriers around the prosecutor’s access to information in
some naïve belief that parents who are also criminal perpe-
trators would somehow magically cooperate more fully with
social services agencies and therapists to become “good” par-
ents. (County Attorney, Minnesota)

Paramount interest should be protecting the children.
(Other, Michigan)

The ultimate goal, the best interest of the child, achieved by
knowing as much information as possible, clearly outweighs
any prejudicial effect. (Assistant County Attorney, Texas)

Considering the unique purpose of the child welfare
system and the vulnerable population that it serves, the
best interest of the child is most effectively served when all
the relevant information is available to all the profession-
als involved in the cases. Many prosecutors also reported
that the flow and exchange of pertinent information is
essential for the care and protection of children.



Prosecuting Attorneys in Dependency Proceedings in Juvenile Court 81

Complete information is the best way to enable children to
be protected. (Deputy District Attorney, Wisconsin)

A full picture of what’s going on is important—whether the
information is usable or not. (Deputy District Attorney,
Oregon)

It is important to have as much information as possible to
protect the child. (District Attorney, Oregon)

Exchanging information and ideas is best for the child. (Dis-
trict Attorney, Texas)

Respondents to the NCJJ survey also indicated that
the presence of procedural safeguards provided adequate
protection for parents’ rights in dependency proceedings.
Indeed, respondents argued that procedural safeguards
such as appointing counsel for parents, use immunity pro-
visions, confidentiality provisions, and rules of ethics
effectively address fairness concerns. 

[Parents] accused of abuse do not lose [their] Constitutional
rights just because they have civil and criminal proceedings
occurring at the same time. They have the option of not pro-
viding incriminating information. (Other, Michigan)

Conflicts are not overly complex if rules of evidence and rules
on privilege and confidentiality are known and observed by
the attorney. (County Attorney, Minnesota)

It is not inappropriate for the same attorney to handle both
roles (civil/criminal) provided safeguards exist to keep any
confidential information out of the criminal court. (Deputy
District Attorney, Utah)

A comprehensive discussion of these procedural safe-
guards and their importance in dependency proceedings
would require considerable specialized in-depth research
and thus is outside the scope of this article. However, a
brief overview of such safeguards is necessary here because
many prosecuting attorneys view these mechanisms as
adequate protection for parents in dependency proceedings.

Negative Inference
Several states permit a parent who is called to testify in a
civil dependency proceeding to invoke his or her Fifth
Amendment right. The court is then permitted to infer
that the testimony would have been adverse to the parent’s
position. Based on this negative inference, the court may
adjudicate a child dependent and order treatment or serv-
ices for the family. In this way, the court respects the par-
ent’s constitutional privilege against self-incrimination
but protects the child and provides assistance to families. 

Counsel for Parents
In almost every jurisdiction, a parent must be notified of
his or her right to counsel and provided with counsel if he

or she is unable to afford it. Like many of these procedural
safeguards, the appointment of counsel for parents consti-
tutes a distinct topic for in-depth research and discussion,
and, as such, it is beyond the scope of this paper. However,
it is briefly mentioned here because so many respondents
reported it in their survey responses. 

From beginning to end, civil dependency proceedings
implicate numerous important interests for parents.69

Individuals have a fundamental right to the custody and
care of their children. Agency involvement, state custody
and court supervision directly impact the right to preserve
the integrity of the family unit. Further, if criminal pro-
ceedings also result, a parent may confront a loss of liberty
through incarcation. Thus, the need for counsel in civil
dependency proceedings is essential. To adequately pro-
tect parents’ rights and interests, it is imperative that an
attorney be available to assist parents in understanding the
nature of the proceedings, their rights under the law and
the consequences of various legal directives. 

Use Immunity 
In addition, many states have instituted “use immunity”
provisions, which prohibit the prosecuting attorney from
using testimony obtained in dependency proceedings
against a parent in a parallel criminal prosecution.70

Importantly, in every decision found where a court has
allowed a civil state intervention case and criminal pro-
ceedings to go forward simultaneously, the parent has
been granted or has been assumed to be entitled to immu-
nity to protect him or her from being forced to choose
between the privilege and the opportunity to be heard.71

The benefits of immunity have been clearly empha-
sized in case law: 

Without immunity, the parent is forced to choose
between incriminating himself or having little chance to
complete reunification with his child. The consequences
flowing from this are severe. The dependency proceedings
are not pursued for the purpose of marshaling evidence of
guilt but are designed to facilitate reunification of the
family and to assemble all relevant evidence for the court
to make an informed disposition. The burden of the
prosecution of proving the defendant guilty beyond a rea-
sonable doubt in the criminal proceedings will be sub-
stantially lightened if allowed to take advantage of evi-
dence from a dependency proceeding. If the parent con-
tinues to remain silent in the dependency proceeding on
the issue of his intentional abuse, he not only loses his
opportunity to present a convincing case for reunification
in the dependency proceeding, but also risks that his
position of silence on the issue is an indication that he is
not cooperating in the reunification process. To force an
individual to choose such unpalatable alternatives runs
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counter to our historic aversion to cruelty reflected in the
privilege against self-incrimination.72

Confidentiality Provisions
Many states have confidentiality provisions that protect
information between parents and treatment providers,
especially mental health professionals. Although the num-
ber of states that provide an exception for the prosecuting
attorney is growing,73 many states have procedural mech-
anisms for obtaining that material, including requiring an
in camera review by the juvenile court judge before release
of dependency records.74

C O E RC I V E  P OW E R  O F  T H E  S TAT E

It is an unfortunate fact that some parents who commit
crimes of abuse or neglect against their children will not
cooperate with the child protection agency without a
credible threat of criminal penalties.75 Thus, in certain sit-
uations, the threat of criminal prosecution may be an
effective way to compel parents to cooperate with services
and treatment plans established by the child protection
agency. In fact, sometimes even a simple warning can
achieve substantial results.76 Note Sprague and Hardin,
“Criminal sanctions can be used not only to punish and
deter the perpetrator, but also to protect the child and
reinforce family rehabilitation.”77 For example, the filing
of criminal charges may be used to encourage abusive par-
ents to obtain needed treatment. Moreover, says Edwards,
“[T]he fear of incarceration can be effectively used to
insure compliance with rehabilitative orders.”78 Indeed, in
some cases, the authority of the court may provide the
only assurance the treatment is pursued.79 Thus, actual
and potential criminal proceedings may help protect the
child from further harm by the perpetrator.80

Criminal proceedings, or the threat of those proceedings,
[are] a powerful motivation for the parent to comply with
the case plan developed by the Department of Health and
Welfare. (Prosecuting Attorney, Idaho)

It is more likely to achieve basic changes in a parent’s mode
of living where a probation agent (after criminal conviction)
and a child welfare worker are able to form a working rela-
tionship than in those cases where there is a juvenile court
order only. The probation agent has immediate enforcement
powers that the juvenile court can exercise only after cum-
bersome contempt proceedings. When there is a working rela-
tionship between the criminal and juvenile systems, the child
welfare worker can provide the services while the probation
officer can demand compliance much more effectively.
(Deputy District Attorney, Wisconsin)

However, there is a fine line between good-faith prose-
cution of criminal child abuse and an abuse of prosecuto-

rial discretion. Rule 3.8(a) of the ABA Model Rules of
Professional Conduct, titled “Special Responsibilities of a
Prosecutor,” prohibits the prosecutor on a criminal case
from prosecuting a charge that the prosecutor knows is
not supported by probable cause.81 The comment to Rule
3.8 explains: 

A prosecutor has the responsibility of a minister of justice
and not simply that of an advocate. This responsibility
carries with it specific obligations to see that the defen-
dant is accorded procedural justice and that guilt is
decided upon the basis of sufficient evidence. Precisely
how far the prosecutor is required to go in this direction
varies in different jurisdictions.82

Despite this obligation, such an approach may be
appropriate in certain situations. Besharov notes: 

Many police and prosecutors are tempted to file charges
in the hope of “straightening out” the parent by the
sobering experience of pre-trial arraignment and perhaps,
pre-trial detention. And some police and prosecutors use
the threat of potential charges to “encourage” the accused
to seek out-of-court help or treatment. By this tactic, they
hope to obtain at least some rehabilitative treatment for
the juvenile. While one must question this practice, its
reality must be kept in mind.83

Similarly, Austin observes: “[W]hile the possibility of
criminal prosecution by itself is not the solution to abuse, it
is an important part of effective child abuse legislation.”84

E F F I C I E N T  A N D  E F F E C T I V E  C A S E

P RO C E S S I N G

Professionals working in both the criminal justice system
and the child welfare system consistently attempt to initi-
ate, advance, and resolve cases efficiently and effectively.
Advantages and disadvantages attach to each prosecutorial
structure. When these two systems interact at the crossroads
of criminal child abuse and neglect cases, these advantages
and disadvantages become especially significant. 

The Same Attorney Handles Both Civil and Criminal
Proceedings
Numerous benefits accrue when the same attorney has
both civil and criminal authority, assuming prosecutorial
responsibility for both civil dependency proceedings and
adult criminal violations. This structure has the potential
to conserve tremendous resources in terms of time, energy,
manpower, and supplies as well as to reduce delay in the
processing of each respective case. 

For example, potential witnesses, including child vic-
tims, will not be subjected to multiple interviews. This
protects the child from additional trauma and lends cred-
ibility to his or her story. Likewise, with fewer entities
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pursuing the same or similar information, there is less
chance for loss or miscommunication of important infor-
mation. In addition, all the necessary information regard-
ing potential criminal liability for acts of child abuse or
neglect is located in the same office under the supervision
of one individual. Thus, there is no need to duplicate
information in the child protection file for delivery to the
criminal prosecuting attorney.

Having the same attorney do both cases insures better han-
dling of each and guarantees coordination of the files.
(County Attorney, Kansas)

If both proceedings are handled by the same attorney, then
the child victims will not have to be re-interviewed by a
different attorney and the child will be more secure and
comfortable in the courtroom. (Deputy District Attorney,
California)

This would seem to be a more efficient system, that would
involve less duplication of efforts, a greater familiarity with
all aspects of the case and more consistent results. (District
Attorney, New York)

Furthermore, applying or utilizing certain prosecutorial
methods in dependency proceedings may provide a bene-
fit to the case. One legal scholar notes:

While the rehabilitative orientation of child protective
proceedings should be preserved, it is a mistake to ignore,
or deny, the essentially prosecutorial function of the
attorneys who assist petitioners. First, the preparation
and presentation of child abuse and child neglect cases
often require hard-nosed prosecutorial methods. Field
investigations, in cooperation with the police as well as
the child protective agency, may be needed. Recalcitrant
witnesses may have to be identified and pressured into
telling what they know. Opposing witnesses may have to
be cross-examined effectively. These are the functions,
and the skills, of a prosecutor.85

However, child welfare law is a complex legal specialty
that requires familiarity and experience with the unique
interdisciplinary concerns of the child welfare system.86

An assortment of issues, such as child development,
domestic violence, substance abuse, and mental health,
suffuse the area of child welfare law. Also, unique eviden-
tiary rules, different time frames, and distinct standards of
proof govern child protection proceedings.87

These are completely different types of cases which require
different skills and abilities. (Deputy State’s Attorney,
Maryland)

Oftentimes, the fact that the prosecutor’s office is involved in
both proceedings facilitates prompt, appropriate resolution of
both cases because dispositions can be coordinated through

plea bargaining and case settlement in both cases. (Other,
Michigan)

Greater potential for the prosecutor to gain more evidence,
eliminate duplication of effort, less stress on child witnesses,
and greater chance for plea bargain short of trial. (Assistant
Prosecuting Attorney, Michigan)

If the custodian is the perpetrator, a criminal conviction and
sentence which incorporate the terms of the child protection
order strengthen the protection order. (District Attorney,
Wisconsin)

Because of varied expertise, training, and education, differ-
ent individuals or agencies are better equipped to handle dif-
ferent responsibilities. (Other, Arizona)

Thus, when the same attorney prosecutes both the civil
dependency proceeding and the related adult criminal
proceeding, what is gained through the conservation of
resources and the techniques of prosecutors may be lost
through the lack of experience and specialization. To
compound this difficulty, there is a high turnover rate for
both prosecuting attorneys and child protective services
agency attorneys. Donald Duquette, a distinguished legal
scholar in the field of child welfare law, explains:

For many years, and continuing today in some jurisdic-
tions, no attorney appeared on behalf of the social services
agency or the individual that filed the petition alleging
child abuse or neglect and seeking to protect a particular
child from harm. In the recent past, if an attorney did
appear in child protection cases, he or she was likely to be
a young assistant prosecutor or assistant county corpora-
tion counsel with little preparation, time, limited experi-
ence in such cases, and little familiarity with either the
juvenile court or child protection law. The child neglect
attorney, if there was one, was often the staff member
most recently hired by the county prosecutor’s office. And
the juvenile court was seen in those days as a good place
for lawyers to get experience before moving up to bigger
and more important cases in other courts.88

Laver made similar observations in a recent series of
articles on improving agency attorney practice: “[O]ften,
the attorneys in these offices are new and choose to work
in the prosecutor’s office to practice criminal. They rotate
out of dependency cases quickly, and therefore never get
proper training.”89

These issues are significant in light of the powerful
position that the agency attorney may occupy in child
protection proceedings. Indeed, remark Hardin et al.,
“[T]he quality of justice in child protection cases is closely
linked to the performance of government attorneys.”90

Most factual information in child protection cases is
gathered by the agency, and that information is present-
ed largely through the government attorney. In many
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courts the government attorney largely controls what
information is presented to the judge. It is the govern-
ment, i.e., the public child protection agency, that takes
most of the initiative in child protection cases, including
removing children from their homes, filing petitions, rec-
ommending their return home, and seeking the termina-
tion of parental rights. Government attorneys should play
a major role in these decisions, by determining whether
there is a legal basis for the agency’s action and counsel-
ing the agency on legal strategy.91

Furthermore, “[G]overnment attorneys have an impor-
tant role in helping to guide agency employees in their
handling of cases before and between court hearings.”92

Prosecuting attorneys who are involved in both pro-
ceedings may not be able to efficiently serve the interests
involved, and one proceeding may ultimately take prece-
dence over the other. Various states may therefore opt to
enact specific legislation or court rules to prevent this
result. For example, under the West Virginia Rules of Pro-
cedure for Child Abuse and Neglect Proceedings, civil
protection proceedings are not to be delayed pending the
status of any other proceedings. Rule 5 provides: “Under
no circumstances shall a civil protection proceeding be
delayed pending the initiation, investigation, prosecution,
or resolution of any other proceeding, including, but not
limited to, criminal proceedings.”93

Provisions like these reflect findings such as those of
the West Virginia Supreme Court in Matter of Taylor B.,
where the court held that “a civil child abuse and neglect
petition initiated by the Department of Health and
Human Resources is not subject to the terms of a plea
bargain between a county criminal prosecutor and a crim-
inal defendant in a related child abuse prosecution.”94 The
court explained: “[C]ivil abuse and neglect proceedings
focus directly upon the safety and well-being of the child
and are not simply ‘companion cases’ to criminal prosecu-
tions.”95

Such provisions create obstacles for prosecuting attor-
neys who are involved in both civil and criminal proceed-
ings and who seek efficient methods of resolving both. 

Different Attorneys in the Same Office Handle Civil
and Criminal Proceedings
Similar advantages may accompany a prosecutorial struc-
ture where different attorneys within the same office pros-
ecute the civil and criminal cases. There is less chance for
duplication of services, inconsistent court orders, and
miscommunication and misunderstanding between the
parties and the court. The close proximity of the civil and
criminal attorneys facilitates communication regarding
the respective status of each case and provides them with
regular opportunities to discuss aspects of each case that

may be relevant to the other proceeding. These aspects
may include case history, case goals, current court orders,
services, and treatment. 

For example, the attorney prosecuting a civil depend-
ency case may discover a parental drug abuse problem
through information obtained by the criminal prosecutor.
If the parent is not incarcerated or completes a short prison
sentence, conditions of probation or parole could include
cooperation with a social services plan that requires con-
sistent participation in alcohol treatment. 

In a number of jurisdictions the office of the prosecut-
ing attorney contains divisions that prosecute the child
welfare cases exclusively while another section of the office
handles the adult criminal cases. This prosecutorial struc-
ture accommodates the specific legal knowledge and skills
needed for operating in and accomplishing the goals of
the child welfare system without sacrificing opportunities
to communicate and coordinate proceedings where
appropriate by closely aligning the attorneys.

Different Attorneys in Different Offices Handle Civil
and Criminal Proceedings
These same advantages may also apply to a prosecutorial
structure in which the prosecuting attorney prosecutes the
adult criminal proceedings when the child abuse or neg-
lect constitutes a crime but does not participate in civil
dependency proceedings.96 For example, although the
prosecuting attorney should be aware of various child wel-
fare and child protection issues, it is not essential that he
or she develop two distinct sets of legal skills and knowl-
edge in order to fulfill the role of prosecuting attorney.
Likewise, although the attorney representing the interests
of the state or the social services agency should have some
knowledge of the adult criminal justice system, it is not
necessary that he or she be versed in criminal law in order
to be an effective advocate in dependency proceedings.

As indicated previously, the different rules of evidence,
rules of discovery, standards of proof, and time restrictions
that govern criminal and civil proceedings create a signif-
icant hurdle for attorneys. Both types of proceedings
require specific evidence to support the contentions offered
by the prosecuting or agency attorney. If different entities
have jurisdiction over each type of proceeding, the attor-
ney does not face the daunting task of preparing and pre-
senting two distinct cases.

However, one criticism raised by commentators to the
Juvenile Justice Standards, a multivolume set published by
the Institute of Judicial Administration and the American
Bar Association, is that “the current, overlapping regime
of child protective and penal laws itself has a particularly
exacerbating quality: each system is controlled by differ-
ent personnel with different perspectives, and each system
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too readily may be invoked, without attention to the con-
sequences for the other.”97 Agency attorneys in civil
dependency proceedings may submit agency recommen-
dations that are agreed to by all the parties, that involve
parents in therapy and services, and that contain specific
instructions regarding visits with the child or children.
However, if the criminal prosecutor is seeking incarcera-
tion of the offending parent, the actions of the judge and
prosecutor in the criminal court may make much of the
agency’s plan unworkable.98

Thus, “it is necessary to have coordination and com-
munication between the various decision makers in the
juvenile and criminal courts concerning the disposition of
child abuse cases.”99 Indeed, cooperative efforts are essential
to the effective and appropriate resolution of both types of
proceedings. Sprague and Hardin recently described the
important connection: 

Criminal court information regarding incarceration, pre-
trial release conditions, plea bargain terms, sentencing
terms, and treatment is directly relevant to the safety, and
therefore, the placement, of the child and services offered
pursuant to the juvenile court case plan. In turn, the juve-
nile court case plan, reports, court orders, child place-
ment, and general status of the proceeding may be rele-
vant to setting pretrial release conditions, sentencing
terms, and treatment requirements.100

In order to fully serve the best interest of the child,
decision-makers in the criminal courts must be aware of
the status of the case in the juvenile court so they may
ensure that respective court orders are not contrary or
inconsistent with one another.101 If properly informed of
relevant information from the dependency case, the crim-
inal court can assist the entire case by reinforcing or bol-
stering the order of the juvenile court.102 Edwards provides
this illustration:

For example, the judge who hears the offending parent’s
motion for bail reduction or for release on his own recog-
nizance should be aware of the agreements reached
between the police, the CPS workers, the juvenile court
and the family regarding placement of the child pending
disposition of the case. If the juvenile court is satisfied
with the family placement, and if the criminal court is
otherwise satisfied that release is appropriate, that court
can be helpful to the entire case by releasing the parent
with specific instructions, such as a no contact order.103

Therefore, it is clear, say Sprague and Hardin, that “a
good working relationship between the criminal prosecu-
tor and the agency attorney contributes to the successful
prosecution of both criminal and juvenile court proceed-
ings.”104 A number of respondents to the NCJJ survey
emphasized this point.

An effective cooperative relationship maximizes protection of
the child and serves justice and due process. (Assistant Dis-
trict Attorney, Pennsylvania)

The key to balancing the criminal and civil end of child
abuse and neglect cases is to get the agencies talking and
cooperating with one another. (Deputy County Prosecut-
ing Attorney, Idaho) 

Methods of Coordination and Cooperation Between
Civil and Criminal Child Abuse Proceedings
There are a number of ways in which professionals in
both proceedings can successfully coordinate civil and
criminal proceedings, maximizing the utility of each pro-
ceeding while minimizing the difficulties described in the
preceding sections. Communication, both formal and
informal, between the professionals involved is essential.
Attendance and participation in case conferences or staff
meetings provide opportunities for exchanging informa-
tion about the status of cases and the court directives cur-
rently in force, thereby reducing the likelihood of incon-
sistent court orders.

Such meetings also provide opportunities for child
protective services, law enforcement, prosecuting attor-
neys, and medical personnel to discuss issues related to
cases and offer interdisciplinary input ensuring not only
that necessary and appropriate services are in place, but
also that important information is available to all the pro-
fessionals involved with the case. However, coordination
and cooperation of court proceedings should not be lim-
ited to parallel cases of child abuse and neglect but rather
should be a regular occurrence in all child protection pro-
ceedings,105 including initial reports and investigations. As
Phipps observes, “Child abuse cases involve legal, social
and psychological issues that must be addressed by a vari-
ety of professionals ranging from prosecutors and law
enforcement personnel to child protection workers, psy-
chologists and physicians.”106 Thus, “legislation passed
throughout the past 10 years has recognized the crucial
role multidisciplinary teams play in the prompt and thor-
ough investigation and prosecution of criminal child
abuse and neglect.”107

Currently, 30 states have legislation mandating the
establishment of multidisciplinary teams, 11 states have
legislation permitting the establishment of such teams, 6
states have no legislation regarding multidisciplinary
teams, and 3 states use regulations and directives within
the local child protection agency.108

Untalan and Mills note that “[l]iterature on the use of
multidisciplinary teams in child abuse and neglect shows
the effectiveness of this approach in addressing the myri-
ad of issues related to child protection.”109 Moreover, a
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recent study by Kolbo and Strong found that an increas-
ing number of child welfare professionals are recognizing
multidisciplinary teams as a valuable and viable method
of ensuring that child abuse and neglect victims are not
subjected to additional systemic harm.110

Multidisciplinary teams are organized for the purpose
of coordinating child protection investigations and pro-
ceedings.111 Such teams may be responsible for a number
of activities, including “investigation of reported cases,
treatment planning, provision of direct service to victims,
advising and consultation for prosecution decisions and
treatment planning, community education, monitoring
of case resolution, or social planning to identify gaps in
the service delivery system.”112

Kolbo and Strong also report that “respondents identi-
fied the investigation of reported cases, treatment plan-
ning, and advising and consultation as the most common
functions.”113 Kolbo and Strong found that individuals
involved in law enforcement and other legal services have
assumed greater roles in multidisciplinary teams than pro-
fessionals in mental health, health care, and education.114

A major focus of the multidisciplinary team should be
the coordination of proceedings. 

Case-specific team goals might include (1) interagency
and interprofessional cooperation; (2) case management
coordination; (3) evidence gathering for both proceed-
ings; (4) minimizing the number of victim interviews; (5)
treatment program coordination; (6) training skilled pro-
fessional victim interviewers; and (7) developing priori-
ties for addressing an individual case.115

Such collaboration helps reduce duplicate efforts to
gather and review relevant information, which in turn
may reduce the trauma to children and increase the cred-
ibility and accuracy of case information. As Kolbo and
Strong report:

A broader range of viewpoints on problems is considered
in the decision-making process, more decisions are made
jointly, otherwise unknown resources are identified, and
ultimately, better assessments, treatment plans, and serv-
ices are provided. In addition, more cases are actually
reviewed, fewer cases “fall through the cracks,” and more
cases reach successful resolution.116

Many respondents to the NCJJ survey offered similar
positive remarks about the benefits of participating in mul-
tidisciplinary teams. For example, one respondent replied:

The key to balancing the criminal and civil end of child
abuse and neglect cases is to get the agencies talking and
cooperating with one another. Interdisciplinary team meet-
ings have really helped iron out the concerns of each agency
as the cases progress, and on a weekly basis. Each agency can
hear the concerns of the other agencies and learn to recognize

the limits and motives of each of the agencies involved.
(Deputy County Prosecuting Attorney, Idaho)

Participation on a multidisciplinary team also has the
additional, though less obvious benefit of education for
attorneys, observes Bross.117 “Since child development,
pediatrics, social work, and psychiatry and psychology are
not taught in law school, most attorneys know little about
children, poverty, or abuse and neglect.”118 Thus, “an
extended tenure on a child protection team provides the
best possible education about children and parents.”119

Effective Coordination of Court Proceedings: 
The San Diego Case Study
A 1993 national survey sponsored by the National Center
on Child Abuse and Neglect revealed that although more
incidents of child physical abuse than child sexual abuse
are reported annually, prosecuting attorneys’ offices pros-
ecute far fewer cases of child physical abuse annually.120 To
evaluate this situation, the National Institute of Justice
and the Office of Juvenile Justice and Delinquency Pre-
vention sponsored a study of one San Diego prosecutor’s
office that aggressively pursues child physical abuse and
neglect cases through coordination with other agencies
and the use of specialized staff.121 In the six-year period
from 1986 to 1992, the prosecutor’s office averaged an 85
percent felony conviction rate for cases of serious child
physical abuse and neglect.122

San Diego’s multiagency approach involves coordina-
tion among child protective services, the police, the med-
ical community, and the prosecutor’s office.123 The San
Diego District Attorney’s office contains a specialized
unit, called the “Family Protection Unit,” for the prose-
cution of child abuse and neglect.124 Moreover, the Child
Protection Center at San Diego’s Children’s Hospital and
child protective services department cohost a weekly
meeting for representatives from the police department,
child protective services, the district attorney’s office, and
the health and medical community to discuss problematic
cases and share expertise.125

The study illustrates the need for prosecutors to com-
municate to law enforcement and child protective services
their willingness to pursue prosecutions for child physical
abuse when appropriate.126 Researchers offered a number
of valuable recommendations designed to facilitate such
communication—for example, increased referral of child
abuse and neglect cases to prosecutors for review; greater
coordination in response by child protective services,
police, medical personnel, and prosecutors; specialization
and training for law enforcement and prosecutors; and
increased public awareness and education regarding the
nature of child abuse and neglect.127
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S P E C I A L  C O N C E R N S  F O R
P RO S E C U T I N G  AT TO R N E Y S  W H O
A L S O  R E P R E S E N T  T H E  A G E N C Y  I N
C I V I L  D E P E N D E N C Y  P RO C E E D I N G S

Potential for significant confusion exists regarding a pre-
cise definition of the client and a comprehensive under-
standing of the interests when the prosecuting attorney
represents a party in dependency proceedings. “Within
each model,” Laver observes, “the view of who the client
is differs. Some represent the agency as an entity, relying
on the caseworker’s opinions, but keeping the interests of
the agency in mind at all times, and some, as in the pros-
ecutor model, represent the ‘people.’”128 Defining the
client is important because “many conflicts between attor-
ney and social workers stem from a misunderstanding of
who the attorney represents.”129

Considerable ambiguity exists in the statutory lan-
guage, and case law has only just recently begun to address
the issue of the relationship between the social services
agency caseworker and the prosecuting attorney. The
State of West Virginia provides an excellent case study for
the issue of defining the client and clarifying the interests
being represented. In fact, the West Virginia Court
Improvement Oversight Board made specific findings on
these issues with respect to the prosecuting attorney in
1996:

In the broad perspective, the prosecutor’s role is to repre-
sent the “State’s interests in the safety and well being of
any child suspected to be at-risk.” In this role the prose-
cutor has an important function in assisting the petition-
er, normally DHHR [Department of Health and Human
Resources] employees, in the preparation and handling of
cases brought before the court. The basic concern of the
Oversight Board with respect to the role of the prosecu-
tors in this State is the absence of a clear definition relat-
ing to who they represent in court in these abuse and neg-
lect cases.130

To understand the concerns of the West Virginia Court
Improvement Oversight Board, it is necessary to review
the relevant state statutory provisions. The West Virginia
Code specifically requires the prosecuting attorney to
cooperate with persons seeking relief in cases of suspected
child abuse; to assist such persons in the preparation of
applications and petitions; to investigate reported cases of
suspected child abuse and neglect for possible criminal
activity; and to report annually to the grand jury regarding
the discharge of these duties.131 Thus, although the prose-
cuting attorney represents the interests of the state in civil
matters, the law regarding the role of the prosecuting attor-
ney in dependency proceedings specifically mandates that
the prosecuting attorney represent the petitioner.132

In West Virginia, the petitioner is often the Depart-
ment of Health and Human Resources. In such cases, the
code requires that the prosecuting attorney represent the
department: “The prosecuting attorney shall render to the
state department of welfare [division of human services],
without additional compensation, such legal services as
the department may require.”133

However, as the next subsection illustrates, conflict
between the prosecuting attorney and the social services
agency can potentially arise when they disagree about
appropriate case recommendations and resolution.

C O N F L I C T  W I T H  T H E  C H I L D  W E L FA R E

A G E N C Y

An agency attorney must be mindful of both the policies
of the agency and the viewpoints of individual casework-
ers. When the two positions are in conflict, caseworkers
may feel that their professional judgments and recom-
mendations are not zealously represented in court.134

As Laver notes, “several concerns about the prosecutor
model make this method of representation particularly
problematic.”135 For example, “with this method the attor-
neys generally get the final word on whether a petition
should be filed. … [T]his leaves the caseworker feeling as
if her professional opinion is not considered.”136 In addi-
tion, “[C]aseworkers may also fear that with attorneys
making decisions about the caseworkers’ clients, best
social work practice will be ignored.”137

The Supreme Court of West Virginia has recently
addressed the relationship between the prosecuting attor-
ney and DHHR. In In re Jonathan G., DHHR and the
prosecuting attorney disagreed over the appropriate dis-
position of the case: “[T]he prosecutor apparently
believed that reunification was possible, whereas DHHR
fervently believed that termination of parental rights was
in Jonathan G.’s best interests.”138

Perceiving a potential conflict of interest, the prosecut-
ing attorney requested that the Attorney General become
involved by representing DHHR. However, following the
appearance of an attorney from the Attorney General’s
office, the prosecuting attorney continued to actively par-
ticipate in the proceedings, representing the interests of
the state.139 The court phrased the issue as follows:
“[S]hould the role of the prosecutor be comparable to her
role in criminal proceedings, requiring her to independ-
ently weigh the evidence before proceeding on a com-
plaint, or should it be that of a traditional lawyer-client
relationship, requiring her to present evidence in accord
with the client’s wishes within confines of the law?”140

In formulating its response, the court considered sec-
tion 49-7-26 of the West Virginia Code, which states that
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“the prosecuting attorney shall render to the state depart-
ment of welfare [division of human services], without
additional compensation, such legal services as the depart-
ment may require.”141 The court opined, “This statutory
provision supports the view that the prosecuting attorney
stands in the traditional role of a lawyer when representing
DHHR in connection with abuse and neglect proceed-
ings.”142 The court concluded that such an attorney-client
relationship precluded the prosecuting attorney from
independently formulating or advocating positions sepa-
rate from DHHR in abuse and neglect proceedings.143

However, in a footnote, the court acknowledged that this
relationship creates a conflict for the prosecuting attorney:

[T}he same statute that directs the prosecutor to assist in
the prosecution of child abuse and neglect laws also
authorizes the prosecutor ”to investigate reported cases of
suspected child abuse and neglect for possible criminal
activity. “These investigatory and enforcement rights are
clearly outside the scope of the traditional attorney-client
relationship. Thus, the prosecutor … clearly has a dual
role in the area of civil/criminal abuse and neglect cases
that requires him or her to provide representation to
those seeking to file child abuse and neglect complaints
and also to investigate and enforce child abuse and neg-
lect laws of this State.144

Despite recognizing this conflict, one year later the
West Virginia Supreme Court decided State ex rel. Diva P.
v. Kaufman. The court, reiterating the holding of In re
Jonathan G., further held that the representation contin-
ued even if the prosecutor believed that the recommenda-
tions of the department were contrary to the best interest
of the child.145

In Diva P., the prosecuting attorney representing DHHR
disagreed with the agency’s recommendations regarding
the disposition of the child, Diva P., and appealed the order
entered by the circuit court, which was based on the rec-
ommendation of DHHR. The Supreme Court considered
the issue in light of its recent decision in In re Jonathan G.
and concluded that the prosecuting attorney could not
appeal a decision based on the agency’s recommendations
without the express consent and approval of DHHR. 

In its opinion, the Supreme Court stated: 

In civil abuse and neglect cases, the legislature has made
DHHR the state’s representative. In litigations that are
conducted under State civil abuse and neglect statutes,
DHHR is the client of county prosecutors. The legisla-
ture has indicated through W. Va. Code § 49-6-10 (1996)
that prosecutors must cooperate with DHHR’s efforts to
pursue civil abuse and neglect actions. The relationship
between DHHR and the county prosecutors under the
statute is a pure attorney-client relationship. The legisla-
ture has not given authority to county prosecutors to lit-

igate civil abuse and neglect actions independent of
DHHR. Such authority is granted to prosecutors only
under State criminal abuse and neglect statutes. There-
fore, all of the legal and ethical principles that govern the
attorney-client relationship in general, are applicable to
the relationship that exists between DHHR and county
prosecutors in civil abuse and neglect proceedings.146

Therefore, the prosecuting attorney is prohibited from
advocating a position that is separate from or contrary to
that of DHHR.147 Clearly, for prosecutors in West Vir-
ginia, there is a great potential for interprofessional and
personal conflict. 

R E C E N T  R E S E A RC H  P RO J E C T S
R E G A R D I N G  R E P R E S E N TAT I O N

Two recent research projects in Michigan and Florida have
attempted to examine and address a significant number of
the aforementioned issues relating to legal representation
in child protection proceedings and the prosecuting attor-
ney’s involvement. Although each project emphasizes
selected issues, both nonetheless provide immensely valu-
able and informative illustrations of the role of the prose-
cuting attorney in child protection proceedings. 

M I C H I G A N :  T H E  C H I L D  A DV O C A C Y  

L AW  C L I N I C

In 1989, the Child Advocacy Law Clinic at the University
of Michigan Law School conducted a federal grant proj-
ect to achieve timely permanence decisions for dependent
children by improving the legal representation provided
to the social welfare agency in civil child protection pro-
ceedings.148 Clinic faculty and law students were deeply
concerned about the substantial harm being inflicted on
children by the drawn-out proceedings that were so com-
mon in the most serious cases of child abuse and neglect.149

Clinic participants also observed many examples of
delayed court proceedings that were “directly or indirect-
ly attributable to the legal representation provided to DSS
by the local prosecutors’ offices.”150 In particular, prosecu-
tors failed to appear at court hearings beyond initial trials
and termination of parental rights hearings if DSS recom-
mended to terminate parental rights.151

Clinic members also observed a lack of active legal
consultation provided to DSS. For example, “it often was
obvious that the prosecutor had not talked to the DSS
social worker or looked at the case file prior to the day of
the court proceeding.”152 In addition, “prosecutors actually
undermined the social worker’s position in some cases” by
either refusing to pursue petitions that they felt were too
difficult to prove or negotiating with opposing counsel to
strike portions of the petition in return for a no-contest
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plea, thus eliminating the need for a trial:153 “These
amendments to the petition were sometimes made over
the objections of the social worker and without consider-
ing the effect such amendments could later have on
achieving permanence for a child or effective treatment
for a parent.”154

However, clinic participants also noted a number of
reasons for the lack of effective legal representation being
provided to DSS. Limited resources are available to the
office of the prosecuting attorney as a whole, and the bulk
of those resources are allocated to criminal prosecutions.155

The attitude, training level, and inexperience of the assis-
tant prosecutors assigned to juvenile dependency matters
compound this lack of resources.156 Finally, the prosecu-
tors’ perception of their role as representatives of the
state’s interests fostered the attitude that DSS social work-
ers are not truly clients but merely witnesses or investigat-
ing officers.157 Thus, the project hypothesized “that many
delays in achieving a permanency decision for a child
placed by the courts in temporary foster care can be
reduced significantly by employing a private model of
legal representation, rather than the public model of legal
representation currently used in most jurisdictions.158 In
other words, “permanency for children could be achieved
much more effectively under an alternative to the public
model of legal representation for DSS.”159

The project distinguished the “public model” from the
“private model” based on the type of attorney providing
legal representation to DSS. In the public model, the
county prosecuting attorney represents DSS during
dependency proceedings, while in the “private model,”
the project attorney represents the agency. Most impor-
tantly, though, “this private model would apply the ethi-
cal rule and duties applicable in the usual private
client/attorney relationship.”160 This meant that the proj-
ect attorney would “be available at all times to provide
legal consultation to the social worker clients”;161 “follow
the social worker’s goals in the case”;162 “accompany the
social worker to the preliminary hearing, the pretrial and
trial, the dispositional hearing, the review hearings, the
permanency hearing and the TPR [Termination of
parental rights severs the legal relationship between the
parents and child]”;163 and “consult and meet with social
worker clients beyond court appearances.”164

Project attorneys received training in various areas
outside the law, including psychiatry, social work, and
pediatrics, and learned basic concepts of child develop-
ment, causes and symptoms of abuse and neglect, a child’s
need for a permanent family home, and available family
services.165 Project coordinators felt that such training was
necessary “so that the attorney could effectively commu-
nicate with the social workers and could provide the

insight needed to counsel them on developing and imple-
menting a case plan.”166 As the project summary states: 

The importance of this interdisciplinary training cannot
be overemphasized. The agency attorney must have this
background to be able to provide the counseling, support
and zealous advocacy required by the private model of
legal representation. If the attorney is to help the social
worker to make a timely permanency decision, the attor-
ney must speak the language of the social worker and
must have the basic knowledge required to assist in devel-
oping and assessing the social worker’s case plan.167

Two major products emerged from Child Advocacy
Law Clinic research project: a comprehensive analysis of
objective and subjective data gathered from attorneys and
social workers in the project courts and a training manual
for attorneys representing the state agency in child abuse
and neglect matters under the private model of legal rep-
resentation.168 The data generated by the research project
were analyzed and the results published in a 1993 article
in the University of Toledo Law Review.169

In a detailed discussion of the project, the article
addresses and reiterates a number of the issues presented
by this article, including the special concerns identified
for prosecuting attorneys who are involved in both civil
dependency and criminal prosecution proceedings. Con-
sider the following example:

Beyond these observed shortcomings of agency social
work practice and agency legal representation that
impacted directly on children, the Clinic students and
attorneys observed subtle dynamics within the juvenile
court system that were worrisome. It has been well docu-
mented that there is a deep, inherent conflict between the
fields of social work and law and between social workers
and attorneys. Social workers and the agency utilize con-
ciliatory methods, working with the client in a coopera-
tive effort to achieve goals and solve problems for the
individuals and families. In contrast, attorneys and the
courts utilize the adversarial process to find the truth, to
resolve disputes and to make decisions concerning the
parties involved in civil child protection proceedings.170

The study recognized the distinct perspectives and
objectives of the child welfare and criminal justice systems
and notes the unfortunate potential result: “This stark dif-
ference in approach to resolving problems of individuals and
families in the child welfare system leads to a substantial
degree of misunderstanding and miscommunication.”171

F L O R I D A

Another pilot project began in Florida in 1995 to exam-
ine similar issues regarding legal representation for the
social services agency, the Department of Children and
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Families.172 To fully understand and appreciate the initia-
tive for the project requires a brief background discussion. 

Prior to 1989, the state’s attorney represented the
Department of Health and Rehabilitative Services in
court. However, the state’s attorney became involved only
in contested cases and proceedings to terminate parental
rights. Otherwise, caseworkers were filing motions,
appearing in court, and presenting evidence without assis-
tance from the state’s attorney. 

Concerned by the caseworkers’ quasi-legal role, the
Department of Health and Rehabilitative Services (HRS)
petitioned the Florida Bar Standing Committee on the
Unlicensed Practice of Law for an advisory opinion on the
following issue: “Is the preparation of documents by lay
counselors and the presentation of noncontested depend-
ency court cases by lay counselors, including the filing of
the documents, presentation of the case, request for relief
and testimony of counselors the unauthorized practice of
law?”173

The bar committee found that “HRS lay counselors are
engaged in the unauthorized practice of law by drafting
pleadings and legally binding agreements, and representing
another in court.”174 The Florida Supreme Court reviewed
the recommendations of the bar committee but ordered
the creation of an ad hoc committee under the supreme
court to study the problem and make recommendations
to the court. The court explained its decision as follows: 

While we agree with the Committee that HRS lay coun-
selors are engaged in the unauthorized practice of law, we
are not convinced that such practice is the cause of the
alleged harm, or that enjoining this practice is the most
effective solution to this complex problem.175

Approximately 15 months later, the Florida Supreme
Court reviewed the report and recommendations of the
Supreme Court Committee on Health and Rehabilitative
Services Nonlawyer Counselors.176 The Supreme Court
committee determined that insufficient involvement by
lawyers in the juvenile process contributed in part to the
problems within the juvenile dependency system.177 More-
over, the committee recommended a requirement that an
attorney supervise the preparation of and sign all legal
documents and that an attorney be present at all court
proceedings.178

Based on these recommendations, the Supreme Court
held: “[A]dequate legal representation on behalf of HRS
is required at every stage of juvenile dependency proceed-
ings conducted pursuant to part III, chapter 39, Florida
Statutes (1987).”179

One Florida state’s attorney prosecutor suggested
potential difficulties in this new arrangement for legal rep-
resentation of the Department of Children and Families by

the state’s attorney.180 Before 1989, the state’s attorney pre-
sented dependency cases and had discretion to decide case
goals and recommendations. Under the present structure
the state’s attorney represents the department and must
follow any lawful directives of the department caseworker.
This represents a significant departure from prior years.
Unfortunately, the bureaucratic nature of the Department
of Children and Families makes it challenging for case-
workers to be able to deliver necessary evidence and infor-
mation in a timely manner to the state’s attorney. 

The state’s attorney also reported as a source of frus-
tration the lack of a clear definition of the client and con-
fusion regarding which individual within the department
is represented by the state’s attorney: the caseworker, his or
her supervisor, or the head of the department. Although
the Department of Children and Families provides policy
and procedure manuals, the state’s attorney is legal coun-
sel for the department but not a department employee, so
such policy readers do not apply. 

Finally, state’s attorneys may still encounter conflicts of
interest. For example, there is a conflict when the recom-
mendations of the Department of Children and Families
conflict with the goals of the state’s attorney prosecuting a
parallel criminal case. Also, if a parent is a witness in
another unrelated case, the state’s attorney cannot claim
the parent is a credible witness for purposes of the unre-
lated case and then suggest that he or she is an unfit par-
ent in the dependency case. Finally, if the state’s attorney
argues in good faith against the recommendations of the
Department of Children and Families, then the state’s
attorney has a conflict of interest.

However, there is a resolution for such conflicts avail-
able to the state’s attorney. Prior to transferring jurisdic-
tion for representation for the department to the state’s
attorney, the department had 11 attorneys as in-house
counsel. When jurisdiction was transferred to the state’s
attorney, the department relocated only 10 attorneys and
maintained 1 attorney as a conflict attorney in the depart-
ment. Thus, in the event of situations such as those
described above, the case may be assigned to the conflict
attorney who remains with the department. 

The same solution is available when parallel criminal
proceedings are pending and the criminal and the civil state’s
attorneys disagree on an appropriate resolution of either
case. Otherwise, the two attorneys communicate regularly
in order to update each other on the status of each case. 

F I N D I N G S  A N D  I M P L I C AT I O N S  O F
T H E  N C J J  S U RV E Y

It is essential that attorneys in both civil and criminal
child protection proceedings have experience in their
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respective fields. As discussed in prior sections, such spe-
cialization directly affects the timely and appropriate pro-
cessing of both cases, in and out of the courtroom. 

The NCJJ survey results suggest that practitioners
appreciate the difficulty of the choice between prosecuto-
rial models. When asked whether the prosecuting attor-
ney should be involved in both civil and criminal pro-
ceedings, respondents were fairly evenly divided in their
opinions. 

The survey results also suggest that practitioners recog-
nize the complexity of the issue of the role of the prose-
cuting attorney. Respondents’ reasons for their answers to
the question regarding the appropriate role of the prose-
cuting attorney in child protection proceedings seemed to
fall naturally into general categories.181 See Table 2 for a
summary of responses to the NCJJ survey. See Appendix
for a copy of the survey questionnaire. 

Table 2. Summary of NCJJ Survey Responses 

Question: Do you think that the same attorney should be
involved in both dependency proceedings and adult crimi-
nal prosecutions?   

No
TOTAL Yes No Answer  

TOTAL 255 103 111 41   

Judges 14 4 7 3   

Prosecuting Attorneys 203 91 85 27  

Agency Attorneys 19 4 11 4   

Other 19 4 8 7

If yes, why?

Context of Protecting Children 46 

Efficient & Effective Case Processing 48

Accountability 13 

Procedural Safeguards 20 

If no, why not? 

Fundamental Philosophical Differences 68 

Efficient & Effective Case Processing 29 

Fairness 14 

Potential to Undermine Reunification Efforts 11

Source: NCJJ Survey, Fall 1998.
Note:The first group of numbers correspond to the number of surveys.
However, the second group of numbers reflect the number of times that
respondents offered a particular reason for their opinion. Respondents
frequently cited more than one reason for their answer.

When these preliminary results are considered in the
context of the preceding discussion, the case for a prosecu-
torial model in which different attorneys handle civil and
criminal child abuse and neglect proceedings begins to
emerge. First, overall, more respondents answered no than
yes to the survey question about whether the same attor-
ney should be involved in both civil and criminal child
abuse proceedings. The pattern was repeated for every
respondent group except the prosecuting attorneys. Sec-
ond, for those respondents who answered no, the reasons
most frequently cited concerned the fundamental philo-
sophical differences between the child welfare system and
the criminal justice system. The next most frequently
reported category of reasons was efficient and effective
case processing, which is undermined when prosecutors
lack experience or knowledge of child protection. Thus, it
seems that the most appropriate prosecutorial model may
be one in which different attorneys handle civil and
criminal proceedings and that emphasizes cooperation,
coordination, and communication between the various
professionals.

Clearly, more formal, in-depth research on these issues
is needed before significant conclusions can be drawn.
However, these initial results are very important because
they represent the practical knowledge and experience of
a variety of professionals able to offer valuable insight into
the reality of the law. 

C O N C LU S I O N

The significance of the role of the prosecuting attorney in
dependency proceedings cannot be overstated. Further-
more, the tension between the roles of a prosecuting attor-
ney in a criminal case and that of a state’s attorney in a
civil dependency proceeding is clear. Decisions relating to
the initiation and prosecution of parallel criminal cases
against parents will very likely influence the effective and
appropriate resolution of dependency proceedings. For
this reason, more comprehensive research on the subject
would be appropriate and immensely valuable to present
and future efforts to improve the function and perform-
ance of the child welfare system.
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1. What is the title of the prosecuting attorney? (e.g., District Attorney, County Attorney, Prosecuting Attorney, etc.)

2. Please indicate and describe the authority granted to this prosecuting attorney under the law.
_____Criminal Authority (please describe)

_____Civil Authority (please describe)

3. Approximately what percentage of the workload is attributable to each category? 

_____Criminal matters _____Civil matters

4. Is this prosecuting attorney responsible for the criminal prosecution of a parent or guardian in cases of criminal
abuse or neglect?

_____Yes _____No

5. Is this prosecuting attorney also involved in civil abuse, neglect and dependency proceedings?

_____Yes _____No

5(a). If yes, in what capacity? (e.g., providing representation to the social services agency, representing the interests of
the state, etc.)

5(b). If yes, how is this involvement arranged? (e.g., it is the same attorney handling both the criminal and the civil cases,
it is different attorneys in the same office handling the two cases separately, etc.)

5(c). If two attorneys in the same office or department are handling the civil and the criminal cases, what type of inter-
action occurs between them? (e.g., sharing case files and information, attending hearings and meetings for both
cases, etc.)

5(d). Is this interaction a conflict for the attorneys? If so, how is it resolved? 

NCJJ Exploratory Survey Questionnaire

Name:

Title:

State:

Office:

Telephone:

Address:

A P P E N D I X
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Questions 6 and 7 refer to situations where the prosecuting attorney is involved in dependency proceedings as well
as to situations where the prosecuting attorney is only responsible for the adult criminal prosecution. In both con-
texts, what happens in one case can potentially influence or affect what happens in the other case.

6. What happens if the prosecuting attorney is proceeding in a way that the agency feels is contrary to the best inter-
ests of the child? (e.g., pursuing a criminal conviction when the parent is cooperating with the social services agency
plan, etc.)

7. What happens if the social services agency is proceeding in a way that the prosecuting attorney feels is contrary to
the best interests of the child? (e.g., the prosecuting attorney disagrees with a recommendation for increased visita-
tion, etc.) 

8. Based on the answers provided above, please consider and respond to the following:

It has been suggested that when the same attorney or the same attorney’s office is involved in both the civil
dependency proceeding and the adult criminal proceeding, a potential exists for accessing information that would
not otherwise be available in criminal discovery. If a parent recognizes that the information they provide to the
social services agency could ultimately incriminate them, they may be less likely to cooperate with the social service
agency goals and objectives.Agency efforts to address issues in the family are undermined and remain unresolved,
to the detriment of the children.

It has also been proposed that in the context of protecting children from abuse and neglect, access to as much
information as possible is critical for determining the best interests of the children.The issue may not be so much
what the attorney knows, but what the attorney may introduce into evidence in court.

Do you think that the same attorney should be involved in both the dependency proceeding and the adult criminal
prosecution?

_____Yes _____No

Why or why not?

Please feel free to include any additional notes or information that you think is relevant.Thank you very much for
your assistance! 

A P P E N D I X




